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Topic of the Month

"The Indian Judicial System is constantly exposed to new
challenges, new dimensions and new signals and has to survive in a
world in which perhaps the only real certainty is that the circumstances
of tomorrow will not be the same as those of today.

Judiciary today is more deserving of public confidence than ever
before.

Our Judiciary, throughout the Union of India has earned a
reputation for great integrity and independence. We are proud of it. We,
the members of the Judicial hierarchy have inherited the legacy of
dedicated collective endeavour by the Bench and the Bar and
established an unbroken tradition of high efficiency, perfect integrity
and fearless independence. The true touch stone for measuring the
success of a Judicial institution is the degree of confidence reposed in it
by the public and it is a matter of great pride that our country has earned
for itself the fullest respect and confidence of the public of the nation.

The Judgments of the Courts are treated with respect and its stature, in
knowledgeable legal circles, is equal to be best amongst other Courts in
thisland.

The Judiciary has a special role to play in the task of achieving
socio-economic goals, enshrined in the Constitution and while
maintaining their aloofness and independence, the Judges have to be
aware of the social changes in the task of achieving socio-economic
justice for the people.

Socrates said that four things improve a great Judge : (a) to hear
courteously; (b) to answer wisely; (c) to consider soberly; and (d) to
decide impartially.#

(Taken from
Lakshmanan, Judge, Supreme Court of
Conference of Intellectualsin Chennai)
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lecture delivered by Hon!ble Dr. Justice A. R.
India at the All India




hours so that court work may not suffer. Eleven

ACADEMY NEWS Judicial Officers of Districts Jammu and Samba
participated in the programme.

Urdu is the Court language of the State of Resource person for the programme were

Jammu and Kashmir. Some Judicial Officersghri Rajkumar Chandan, a renowned literary

particularly of Jammu province are from such personality, Shri Som Dutt Sharma, Advocate, High

background where Urdu is not a medium of Court of J&K, Shri D.K. Kapoor, Retired District

instructions  during their studies. Urdu is learnt by and Sessions Judge and Shri Rattan Lal Revo, Retired
those Officers mostly after they join service. Somepeputy Director (Prosecution).

of the Officers face difficulty in dealing with

Shri Rajkumar Chanden, a renowned literary personality ~ Shri S.D. Sharma, Advocate while dealing )
while dealing with General Urdu language skills with topic !Urdu Language used in the legal field
Court work in Urdu. As such, a need was felt to 11 days of the programme were devoted to

provide a platform to the Judicial Officers for $General Urdu language skills!, which was dealt by
improving their knowledge of Urdu language so far Shri Rajkumar Chandan. On remaining six days
as Courtwork is concerned. Keeping in view the saidJrdu language used in Court Working was taught to
objective, an "Urdu learning programme# wasthe participating Judicial officers. Shri Som Dutt
devised by the State Judicial Academy for non-urduSharma, Advocate dealt with the topics (1) $Urdu
knowing Judicial Officers. Programme was language used in the legal field!; (2) $Urdulanguage
devised in such away as to make the Judicial Officersused by Revenue Officers!; and (3) $Urdu language
used in documentation and registration work!.

Shri R.L. Revoo, Dy. Director Prosecution (Retd.)

While dealing with tgpic_ Shri D.K. Kapoor, District Judge (Retd.) While

IUrdu Language used by Investigating Agency" dealing with topic !Framing of Charge in Urdu"
understand frombasic urduto typical urdu languageshriD.K. Kapoor dealtwith the topics (1) $Writing of
usedinthe Courts. routine Court orders in Urdu! and (2) $Framing of

17 days $Urdu learning programme! wasCharges etc in Urdu!. ShriRattanLal Revoo dealt
organized by the State Judicial Academy at Jammuvith the subject $Urdu language used by Investigating
from 18th of May, 2009 to 5th of June, 2009. agency!.

Programme was held in the evening after the Court On the concluding day, officers were asked to
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write Court orders in urdu language on their own, Shri Abdul Wahid, Principal Secretary to
which they successfully wrote by themselves. Honl!ble the Chief Justice while dealing with the topic
Judicial Officers were immensely benefited"Art of Writing Judgment# told the participants that
from the programme. Urdu language skills of thethere in no hard and fast rule of writing judgment
Officers were considerably improved. Apart fromwhich is an art and is generally acquired by practice,
Learning general Urdu language, Officers improvechowever, some guidelines are to be kept in mind
while writing judgment in civil as well as criminal
cases. He further told the participants that the
judgments must be in simple language, short and
precise and should be understandable not only by
litigants and their counsel but even by strangers.

Participating Judicial Officer while learning Urdu in
IUrdu Learning Programme”

their knowledge of Urdu as Court language. They
learnt to write Court orders and statements o
witnesses V\_/ith ease. O_fficers were ta_ughtUrdu v_vords Shri Abdul Wahid, Principal Secretary
corresponding to English legal terminology. Written i, 1onple the Chief Justice while delivering lecture
material in the shape of $Urdu lessons!, $English-
Urdu Dictionary!, $Urdu-English Dictionary! in The same programme was repeated for Sub-
digital form were also provided by the Academy toJudges and Munsiffs of Group $A! on 27th of June,
the participating Judicial Officers. Academy is2009. Director, State Judicial Academy dealt with
preparing $English-Urdu Legal Glossary!, which ishoth the topicsi.e. "Application of Lawinthe process
nearing completion, shall also be made available tof Judging# and "Art of Writing Judgment#.
the participating Judicial Officers shortly. Director told the participants that
This programme has not only trained theultimate goal of disposal of cases is dispensation
Judicial Officers in writing routine Court orders and of justice and while doing sothe law applicable to the
statements of witnesses in Urdu language, but it shalaicts of cases is to be applied in a way that it advances
also actas a catalystinimprovementof Urduas Couthe cause of justice and helps in speedy and
language. Judicial officers participating in theefficacious resolution of the dispute pendingbefore
programme appreciated the unique effort of th§
Academy.

2. A refresher course on the topic of
"Application of Law in the process of Judging# and
"Art of Writing Judgment# was conducted by the
State Judicial Academy for Sub-Judges and Munsifis
of Kashmir province in two groups at Srinagar,
Programme for the first group was held on 13-06}
2009. Shri Hasnain Masoodi, Principal District anc
Sessions Judge, Srinagar was the Resource person|for
the topic "Application of Law in the process of _ _
Judging# He dealt with the topic in a scholarly manner Refresher course in session
and made topic very interesting for the participantsthe court. The participants were also told that the
Participants showed lot of enthusiasm and put queriesibstantial justice is to be done and provisions of
to the Resource person in order to clarify pointgprocedural law i.e. Code of Civil Procedure and
regarding which they had some confusion. Code of Criminal Procedure are to be pressed into
service in a way that they subserve the cause of
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justice and courtis rather able to dispense substantifCase No: Civil Appeal No. 7087 of 2002)

justice and not get involved in procedural :

technicalities. In this connection, Director told theU'O'I v. Bishamber Dass Dogra

participants that ingenuity of the Presiding Officer of Date of Decision : 26/5/2009.

the court can be of vital importance so as to apply law .

in a way that justice in real sense is dispensed withd Udge(s): Hon'ble Dr. Justice

This is evident by the fact that a Judicial Officer of Mukundakam Sharma and Hon'ble Dr.

Delhi Judicial Service was the first Presiding Officer Jystice B.S. Chauhan.

who granted interim maintenance under section 488 : _ o
Subject Index : Departmental Enquiry :

of Cr.P.C (Section 125 Central Act). Director also . ) .

referred to the decision of Addl. District Judge BhopalR€SPondent working as Security Guard in ~ CISF

regarding the Bhopal Gas tragedy case, where tHgmglned absen'g from (.jUty without Ieave_. Awarded

judge awarded interim compensation to the victims o unishment of W'th.hOId'ng of one annual increment
r 2 vyears. Again absented himself for 6 days.

Gas tragedy. It was even appreciated and upheld warded punishment of withholding of one annual

| ;
the Hon'ble Supreme Courtof India. increment for 3 years. Again deserted line for 10 days.

About the Art of Writing Judgment, Director : )
told the participants that judgment must be SirnpleShow Cause Notice sent to Respondent. Notice was

short and concise and must cover all aspects of tiféo.t. served. R.egular Departmental enquiry was
case like contentions of the parties and must state #j/tiated. During the pendency of enquiry,
clearterms thelaw applicable to the facts of the cas egpondent again absented .for 11 da.ys.' Enquiry
The participants were told that some guideline ff|cer_ co_ncluded the_enquwy and disciplinary
provided in some judgments can prove fruitful in2uthority imposed punishment of removal from

ar : - ervice considering past conduct of Respondent.
gleslgl eglrr;g\]/ige[zjroggrrnj: dgtrlrjlg; t'n;r;tir?;rtfr']p?&s g%giunishment challenged before the High Court on the
compiled by the Academy. ground that non-service of notice has caused pre-

judice and that the past conduct could not be taken into
consideration while imposing punishment. Held by
LEGAL JOTTINGS Supreme Court that non-service of notice does not
always result into prejudice. Further held that in
(Case No: Civil Appeal No. 1955 of 2003) appropriate circumstances the past conduct of the
delinquent officer can be taken into consideration
Santosh Kr. Dubey v. Stateof U.P.&Ors.  while awarding the punishment. Appeal allowed.

e Order of punishment imposed by Disciplinary
Date of Decision: 18/5/20009. Authority is restored.

Judge(s) @ Hon'ble Dr. Justice (caseNo:CivilAppeal No.772 of 2008)
Mukundakam Sharma and Hon'ble Dr.

Justice B. S. Chauhan. Sanichar Sawhney v. State of Bihar.

Subject Index : Compassionate AppointmentDate of Decision: 26/5/2009.
Appeal against judgment of Division Bench of : ' -
Allahabad High Court. In writ petition, petitioner Juﬁged(sk) ) Sl;l]on ble ([j)rH J.EIS“[;:e
sought direction for appointment on compassionaté/Iu .un akam darma  an onble Lr.
ground under U.P. Recruitment of Dependence ofUstice B. S. Chauhan.

Government Servant Rules, 1974. Father of appellant, Subject Index : Ss. 120-B, 394/302/34 of IPC

a Govt. servant untraceable since 1981. In anothg Section 27 of Arms Act - Appellant charged u/s
writ petition filed by mother of appellant, court 120-B of IPC as co-accused in a case registered u/s
observed that concept of deemed death of the father @b4/302/34 of IPC & Section 27 of Arms Act.
the appellant could be invoked since his whereaboyfppellant was convicted u/s 120-B IPC and sentenced
not known for the last 7 years. While dismissing theyo undergo rigorous imprisonment for life. Conviction
appealApeXCourtagreedWIth the ObservatIOl:IS Ofth@ha”enged on the ground that since no other co-
High Court and held that the request for appointmeniccused was charged for conspiracy as such, he also
on compassionate ground should be reasonable agguld not have been charged for conspiracy. Plea of
approximate to the time of the death of bread earner gfppellant was rejected. Held : since appellant charged
the family. This cannot be treated as bonanza and alggs 120-B and did not raise any question at the time of
arightto getanappointmentin Governmentservice. framing of charge and even when statement under
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section 313 of Cr.P.C was recorded, as such, no preHis appeal was rejected by the High Court. In SLP
judice has been caused to the appellant. Merely nonSupreme Courtheld from the evidence onrecord itis
framing of charge of conspiracy against other co-clearly established that Accused No. 1 had illicit
accused cannot be a ground for not convicting therelation with Accused No. 2 and immediately after the
appellant when there was evidence against appellaruarrel which took place between deceased and
to have hatched the conspiracy. Appeal dismissedAccused No. 2, suicide was committed and therefore
Conviction and punishment upheld. there is definitely a proximity and nexus between the

_ . conduct and behaviour of Accused No. 1 and 2 with
(Case No: Criminal Appeal No. 1039 of that of suicide committed by the deceased. No

2005) interference is called for i_n th_e finding arrived at by
Suhelkhan Khudyarkhan & anr. versus  thecourtsbelow. Appeal dismissed.

State of Maharashtra & ors. (Case No. Cr. Appeal N0s.1158-1159 of
Date of Decision: 15/4/2009. 2004)

Judge(s): Hon'ble Dr. Justice Arijit Union of India v. ShahAlam &Anr.
Pasayat, Mr. Justice Lokeshwar Singh Date of Decision:11/6/20009.

Panta and Hon'ble Mr. Justice P. Judges(s) : Honlble Mr. Justice B.

Sathasivam. Sudershan Reddy and Hon!ble Mr. Justice
Subject Index: Criminal Procedure Code, Aftab Alam

1973 chapter X section 133 applicability of to bring . _ .

in application of Section 133 of the Code, there mustSUPIect Index : Sections 8, 21 and 50 NDPS -

be imminent danger to the property and consequentia'f)(':‘hrsonal search-whenthe conditiofns to be followed -
nuisance to the public. The nuisance is the/VNe€n some narcotic drug is found in some

concomitant act resulting in danger to the life or belongings like bag being carried by the accused, itis
property due to likely collapse etc. The object angnot reql_ured to follow the procedure underselctlon 5(?.
purpose behind Section 133 of the Code is essentiallP€/0ngings of accused cannotbe termed as ‘person’ of
to prevent public nuisance and involves a sense of € accused. The worgerson” would mean a human
urgency in the sense that if the Magistrate fails to take?€I"d With appropriate coverings and clothing and
recourse immediately, irreparable damage would bé!So footwear. Abag, briefcase or any such article or
done to the public. There is confusion betweencoONtainer, etc. can, und_er no circumstances, be treated
Section 133 and Section 144 of the Code. While the?S Pody of a human being. They are given a separate
latter is a more general provision the former is more@Me and are identifiable as such. They cannot even
specific. While the order under the former is [émotely be treated to be part of the body of a human
conditional, the order under the latteris absolute. ~ °€ing. Only in‘personal search’the conditions set out

in section 50 are to be followed.
(CaseNo: Cr. Appeal No. 681 of 2003)

Damnu Sreenu v. State of A.P. NEWS AND VIEWS

Date of Decision: 28/5/2009. _ Judges get a timetable from the HC to
Judge(s) : Hon'ble Dr. Justice follow

Mukundakam Sharma and Hon'ble Dr.

: The mounting pendency of cases has
Justice B. S. Chauhan. prompted the Delhi High Court to direct all judges in
Subject Index : Section 306 I.P.C. - Appellant the lower courts to fix a time frame of three years for

charged u/s 306 of IPC was sentenced to undergo deciding trial of each case.
rigorous imprisonment for 3 years. Appellant was
alleged to have an illicit relation with wife of
deceased, who was also charged u/s 306 IPC as ¢
accused. Deceased was unhappy with the relation
his wife with the appellant and asked her about it. A
quarrel took place between them. Deceased was "Endeavour shall be made to gradually
perturbed and had told about this to his brother. Cof€duce the average trial period of each case (civil and
accused wife served the punishment, howevercriminal)to 2/3 yeargithe Delhi High Court has said,
appellant challenged the sentence and punishment§suing a slew of directions to enhance the disposal

Each officer must fix time-frame for each
stage of trial (like completion of pleadings, framing of
harges, recording of evidence) and must ensure
dherence by all concerned, said the court.
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rate. but not an unpaid driver, which the deceased [Rajesh]

The directive assumes importance as theVas* . . .
official figure puts the arrear of cases at 22,829 Upholding the Sheth familg entitlement, the

which includes 1,766 murder cases in Sessions courgourt said:"If there are individual grievances of the
in the capital as on February 1, this year. A total ofpeople between the period 1995 to 2002, insurance
43,024 civil cases are also pending. companies will examine the same in accordance with

Among the measures, the judicial officers lawy#the court said.
have been asked to keep in mind that they have to (HT/4.06.2009)

decide on atleasttwo murder cases each month. Job prospects countin alimony : Court
With an aim to making the judges utilize the . . :
The earning capacity and professional

courts time in a proper manner, the High Court has lificati f b idered wh

said, "Each officer must exercise effective control qualitications o awomar|1_ are to be considered w ?\n
over case list to ensure optimum utilization of judicial 86¢iding 0N permanent alimony in a divorce case, the
time and resources. Bombay high court has said, even as it declined a

former air-hosteds pleato increase the amount.

(HT/15.06.2009) A Division Bench comprising Justices B.H.
All drivers in car accidents can claim Marlapalle and Ravi Deshpande rejected the petition
insurance taking into account the fact that Jaspreet, a resident of

| dent i lai Mumbai, had obtained a diploma in fashion designing
Have you lost an accident insurance claimgnq hianned to make a career in the city.

because your car was being driven by somebody who ] _ _
was not youspaid driver? The judges also nixed the contention of her

. . __ex-husband Jaspal, a senior employee with Air India,

Now, those who have lost such claims sinCey, i there was no need for him to pay up and asked him
1995 under the Personal Accident (PA) Cover can reg, keep giving her Rs 20,000 per month or a lump sum
claim. of Rs 20 lakh.

The Bombay High Court recently directed the
Insurance Regulatory and Development Authoritypgihi i
and Tariff Advisory Committee (TAC) to publicise the '
circular in which the TAC has clarified that unpaid /
unnamed drivers are also covered under the policy.

"If she (Jaspreet) desires to stay in Mumbai or
t cannot be accepted that she will be without
any professional or employment income in fashion
design or any other related fieldsaid the judges.
"She must stand on her own as a professional and she
On October 4, 2005, TAC had issued a circularappears to have made her own arrangements with her
clarifying that it has deleted the word$ut not sister to stay in Mumbai by choice and obviously to
driving# from the India Motor Tariff (IMT) of 2002, pursue a career. She cannot expect, as a matter of legal
which means unpaid drivers and non-owners drivingight, that the amount of permanent alimony must
the car are covered under the policy. But manyinclude the financial requirements for her stay in
insurance companies issued policies withoutMumbaiorforthat matterin DelHl.
incorporating the modification. And later, they

: . o Jaspal had moved the family court for divorce
rejected claims citing the deleted clause.

in 1997 after one-and-a-half years of marriage,
The issue came to light when the family of alleging cruelty. Subsequently, the couple obtained
Rajesh Sheth, who died in a motor accident, filed alivorce by mutual consent. While Jaspreet challenged
public interest litigation after the insurance companythe alimony amount of Rs 20,000, Jaspal opposed the
rejectedits claims. alimony arrangement itself. Jaspreet claimed that her
Rajesh died in a road accident in 2004. He wasex'ZUSbgnﬁ. earned around Rs 2 Iskh per rgggT anccij
driving the family car, which was in the name of his produced his income-tax returns between an
. 2003 which ranged from Rs 18 lakh to Rs 24 lakh.
father Girishkumar Sheth. : .
o _ _ Jaspreet claimed 20-30% of thisincome as permanent
Girishkumar had a car insurance policy from glimony, arguing that she wasinemployed and was

New India Assurance Co. Ltd. that covered personagntitied to live a comfortable life till such time that she
accident risk to: (i) owner-driver (Girishkumar), (i) getsremarried.

paid driver and (iii) unnamed passengers. Jaspal opposed paying any alimony, claiming

Sheth claimed Rs 2 lakh for Rajeslileath but  that Jaspreet had suppressed information about her

the company rejected it &she policy covered only employment. His lawyers further pointed out that it
owner-driver, paid-driver and unnamed passengers
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was not conceivable that Jaspreet, with a Inherent Powers of Court - The scope of
qualification in fashion designing, would remain Section 151 of the Code of Civil Procedure is often
unemployed ' On the contrary, in a city like Mumbai misunderstood and misapplied. Itis neither possible
or Delhi she will get professional assignments or a jolnor desirable to lay down any inflexible rule which
with ahandsome salatythey argued. would govern the exercise of inherent jurisdiction of

The court upheld the order of alimony, but courts, therefore, courts have inherent powers apart
declined to enhance it. It said that if she chooses tgom EXPress provision of Ia_w which are necessary for
remain in Mumbai!'she cannot claim any provision P'OP€f discharge of functions and duties imposed
for her residende. The court also said that if the YPON them by law as no Ie_glslatlve enactment dealing
amount was paid in a lump sum, Jaspreet could get‘é’('th _proceqlure can provide for all cases that may
head startin her career. possibly arise.

(HT/4.06.2009) All courts whether civil or criminal possess, in
—— the absence of express provision, as inherent in their
CASE COMMENTS constitution, all such powers as are necessary to do the
right and to undo a wrong in course of administration
South Konkan Distilleries & Ors. of justice on the principlé when the law gives a
person any thing, it gives him that without which it
V. _ cannot exist. Itis to be exercised debito justitiae to
Prabhakar Gajanan Naik & Ors. do real and substantial justice for the administration of
2008 (6) Supreme 714 which alone courts exist. Authority of the court exist

) or advancement of justice and to prevent abuse.
"Can an amendment be allowed in respect o{ J P

claim barred by law of limitatiof The Horible Supreme Court irfiDurgesh

As a matter of general rule a party can not beSharma v. JayshreeAIR 2009 SC 285 has held that

allowed. by amendment to set ub a new case c’raneinherent powers may be exercisexidebito justitiae
, DY @ : P . % those cases where there is no express provision in
cause of action particularly when a suit on the newy, e The said powers cannot be exercised in
cause of actionis barred by law of limitation. ~contravention or in conflict of or ignoring express
In the case under comments two exceptiongng specific provision of law. Section 151 has no
are, however, enunciated by Hoite Apex Courtto  gpplication for transferring a case as there are
the aforesaid proposition. These are :- specific provisions which are exhaustive in nature.
1) ~ Where the amendment sought to be Thus it could be presumed that the procedure
introduced does not constitute the addition of newghacifically provided for orders in certain

cause of action or raise a different case but amountsj,c mstances is dictated by the interest of justice.

merely to a different or additional approach to theThg section is widely worded to enable the courts to
same facts, the amendment s to be allowed even aftgf,, justice in proper cases, where specific provisions

expiry of statutory period of limitation. does notmeetthe necessities of the case.

2) Where the limitation aspect qua the claim ( Deepak Sethi)
sought to be introduced by reason of amendment Chief Jugicial Madistrate
remains a disputed question of fact and an arguable Ramban 9

point, in that eventuality also amendment has to be
allowed and an issue is required to be raised on
limitation in the suititself.

In the case in hand there was no dispute that

the claim sought to be introduced through Parents Patriae Jurisdiction of the Court

amendment was barred by limitation and resultantlysection 13 of Hindu Minority and Guardianship Act,
rejection of amendmentapplication by Courts below)957, provides that in the appointment or declaration
was upheld by Hotble Supreme Court. of any person as guardian of a Hindu minor by a Court,
(Amarjeet Singh Langeh) the welfare of the minor shall be the paramount
Munsiff, Ramban consideration. It is further provided that no person
shall be entitled to the guardianship by virtue of the

provisions of this Act or of any law relating to
Durgesh Sharma v. Jayshree guardianship in marriage among Hindus, if the Court

AIR 2009 SC 285 is of opinion that his or her guardianship will not be

for the welfare of the minor.

GauravNagpal v. SumedhaNagpal
AIR 2009 SC 557
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In the aforesaid case, the Apex Court has helcelevant considerations. What the common of the
that the principles in relation to the custody of a minounlawful assembly is at a particular stage of the
child are well settled. In determining the question, agcident is essentially a question of fact to be
to who should be given custody of a minor child, thedetermined, keeping in view the nature of the
paramount consideration is the welfare of the childassembly, the arms carried by the members, and the
and not the rights of the parents under a statue for theehaviour of the members at or near the scene of the
time beingin force. incident. Itis not necessary under law that in all cases

It has been further heldthatthe w@nelfard  of unlawful assembly, with an unlawful common
used in Section 13 of the Act has to be construe@bject, the same must be translated into action or be
literally and must be taken in its widest sense. ThougBuccessfuit

the provisions of the special statues which govern the (R.S.Jasrotia )
rights of the parents or guardians may be taken into Railway Magistrate
consideration, there is nothing which can stand in the Jammu
way of the Court exercising its parents patriae
jurisdiction arising in such cases. Babasaheb Apparao Patil
V.
( M.K.Sharma ) State of Maharashtra
Electricity Magistrate, AIR 2009 SC 1461
Jammu
Most often an argument is put forth on behalf
Raj Nath v. State of U.P. of defence, in a criminal case that because of
AIR 2009 SC 1422 discrepancies in evidence of prosecution the evidence

ought not be relied upon. Credibility of the witness is

Section 141 of R.P.C corresponding toalso doubted for having some contradictions in his
Section 141 of I.P.C defines unlawful assembly. It hatestimony. There may be some cases where the
one of the important ingredients as ‘common objectdiscrepancies or contradictions are such that the basic
Section 149 makes every member of the unlawfuyersion of prosecution is not affected thereby, in those
assembly liable if any member thereof commits agases the discrepancies or contradictions are not
offence in pursuance of the 'common object' of thénaterial and as such cannot be used to discredit the
unlawful assembly. Common object is not to beestimony of a witness or to doubt the evidence of
confused with common intention, as any criminal acprosecution. Only in those cases where the
done with common intention has been separatelgontradictions and discrepancies are directly related
made punishable under Section 34 of the Pen& the incident and are material contradictions
Code. affecting the credibility of evidence, the evidence

Hon'ble Supreme Court of India in a recentcannot be relied upon. Some contradictions and
judgment titled' Raj Nath v. State of U.B, reported discrepancies are bound to happen even in the
asAIR 2009 SC 1422, has given a yardstick to find ougVidence of a truthful witness, due to the normal error
the ‘common object' from the attending circumstancef Perception or fading human memory. _
of the case and how it is distinguishable from Hon'ble Supreme Court in a case titled
‘common intention'. It has been held as under: '‘Babasaheb Apparo Patil v. State of Maharashtra,

" 'Common object' is different from a reportedasAIR 2009 SC 1461, has addressed to such
‘common intention' as it does not require a priofike situations. Ithas been observed by the Apex Court

concert and a common meeting of minds before thihat:

attack. Itis enough if each has the same object in view “The discrepancies which do not shake the
and their number is five or more and that they act as dpasic version of the prosecution case may be
assembly to achieve that object. The ‘common objedliscarded. Similarly, the discrepancies which are due
of an assembly is to be ascertained from the acts af@ normal errors of perception or observation should
language of the members composing it, and from B0t be givenimportance. The Court by calling into aid
consideration of all the surrounding circumstances. ItS vast experience of men and matters in different
may be gathered from the course of conduct adopteédses must evaluate the entire material on record as a
by the members of the assembly. For determination gfhole and should not disbelieve the evidence of a
the common object of the unlawful assembly, thevitness altogether, if itis otherwise trustworty.
conduct of each of the members of the unlawful

assembly, before and at the time of attack and (Jatinder Singh Jamwal)
thereafter, the motive for the crime, are some of the City Judge, Srinagar
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