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‘ barcfully and cxammcd it in the hght of the cnm:lsm of-
+ fered by counsel for Noor: Khan, -and after giving duc

weight to the opinion of ‘the High Court and the -

Trial Court have come to the conclusion on the facts of
this case that no prejudice appears to have been cau-

A ppcal dismissed.

. STATE bF MYSORE -

K. MANCHE GOWDA

N. RA]AoopAm Avyancar anp . R. MupHorrar, [I.)
Civil Servant—Reasonable opportunity—Dismissal based on

previous punishments—Whether an opportunity to explain be given

in ‘second show cause notxe——-'Prc.mmptwe knowledge” and “res-
sonable opportunity”—Constitution of .India, Art. 311(2}-Go-
vernmens of India Act, 1935, 5. 240(3).

The respondent was holding the post of an Assistant to the
- Additional Development Commissioner, Planning, Bangalore. A
-departmental enq

. -cer recommended

~ " After considering the report of Enquiry Officer, the Government
_issued a potice calling upon respondent to show cause why he
.should not be dismissed from service,  The reply of the respon-

was held against him and the Enquiry Offi-
t the respondent be reduced in  rank.

dent was that the entire casc had been foisted on him.  After con-

from scrvice, The reason given for his dismissal was

- .. .. As we have already pointed out, the plea of prejudice
" caused to_the accused does not appear to have been raised in -
~ the High Court, and apart from the general plea of illega-
- lity of the ‘trial because of the failure to supply the
- copies of the record of the statements made to Hari Singh,
. no substantial argument in support of the plea of p:c;udxcc
- has been advanced.
S Onthcwcwwchavctakcn,tlmappmlfaﬂsand is .
‘ dumxsscd.

o . (P. B GajEnpracaDEAR, K. Susea Rao, K. N. WA\TCH’OO, L

' '_’f'__-ws:dmng h1s rcprcscntatlon, the Government passed an order dis- iy
” missing

. that the respondent had on two earlier occasions committed cer- - - -
" tain offences and he had been punished for the same. - However,

‘thm:famwacnotglvmasmnsforthcpmposcdpunuhm! )
'ofdmmssalfrommwc. : -
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The respondent Hled 2 petitios in the High Court drider ‘Att,
226 of the Constitution for quashing the order of his dismissal.

The High Court quashed the order of disthistal on the: ground
that the two circumstances on which the Government relied tor
the proposed infliction of punishment of dismissal were not put to
thé respondent for being explained by him in the show cause no-
tic€ which was issued to him, The appellant came to this Court
by special leave,

The contentions of the appellant were that the Government
was entitled to také into considemtion the previous record of Go-
vernment servant in awarding punishment to him and it was not
incumbent on it to bring to the notice of the Government servant
the said fact in the second notice. Moreover, as the Government
servant in this casé had knowledge of his two earliér punishments
he was not in any way prejudiced by their non-disclosure in the
sccond notice. Dismissing the appeal,

Held, that it was incumbent upon the Government to give the
Government servant at the sccond stage reasonable opportunity to
show cause against the proposed punishment and if the proposed
punishment was also based on his previous punishments or his
previous bad record, that should be included in the second notice
so that he may be able to give an explanation. The doctrine of
“presumptive knowledge” or that of “purposeless enquiry” is sub-
versive of the principle of “reasonable opportunity”,

Secretary of State for India, v. I, M. Lal, [1945] F.C.R. 103,
Khem Chand v. Union of India, [1958] S.C.R. 1080, Gopairao v.
State, LL.R. [1954] Nag. 90, Shankar Shukla v. Senior Superinten-
dent of Post Offices, Lucknow Division, AIR. 1959 All, 624 and
State of Assam v. Bimal Kumar Pandit, [1964] 2 S.C.R. referred

to.

Civi. AppELrate Jurisprerion @ Civil Appeal No. 387
of 1963. ‘

Appeal by special leave from the judgment and order
dated February 14, 1962, of the Mysore High Court in
Writ Petition No. 916 of 1959.

C. K. Daphtary, Attorney-General for India, R. Go- .

palakrishnan and B. R. G. K. Achar for P. D. Menon, for
the appellant.

Naunit Lal, for the respondent.

_ August 22, 1963, The Judgment of the Court was de-
livered by

Sussa Rao J.—This appeat by special leave is prefer-
red against the Order of a Division Bench of the High
Court of Mysore at Bangalore quashing the order of the
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Government dated March 13, 1957 dismissing the respon-

dent from service. i

In the year 1957 the respondent was holding the post
of an Assistant to the Additional Development Commis-
sioner, Planning, Bangalore. On June 25, 1957, the Gov-
ernment of Mysore appointed Shri G. V. K. Rao, LAS,,
Additional Development Commissioner, as the Enquiry
Officer to conduct a departmental enquiry against him in
respect of false claim for allowances and fabrication of
vouchers to support them. After giving the usual notice,
the said Enquiry Officer framed four charges against him.
After making the necessary enquiry in accordance with
law the said Enquiry Officer submitted his report to the
Government with the recommendation that the respon-
dent might be reduced in rank. After considering the re-
port of the Enquiry Officer, the Government issued to him
a notice calling upon him to show cause why he should
not be dismissed from service. The relevant part of the said
show cause notice reads as follows :

“The Inquiry Authority has recommended that you

may be reduced in rank. As the charges proved

against you are of a very grave nature and are such
as render you unfit to remain in Government Service,
and the Government consider that a more scvere
punishment is called for in the interest of public ser-
vice, it is proposed to dismiss you from service.”
The respondent made representation to the effect that
the entire case had been foisted on him. After consi-
dering the representations of the respondent, the Govern-
ment passed an order on January 6, 1959 dismissing him
from service. As the argument turns upon the terms of
this order, it will be convenient to read the material part
thereof : o

“Government have carefully considered the report of
the enquiry, the explanation of Shri Manche Gowda
and the opinion furnished by the Mysore Public Ser-
vice Commission. There is no reasonable ground to
accept the version of Shri Manche Gowda that the
entire case has been deliberately foisted on him. The
evidence on record shows conclusively that the char-
ges framed are fully proved.”

“As regards the quantum of punishment, Government .
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have examined the previous record of the Officer -

and have given careful consideration to the recom-
mendation of the Public Service Commission. Shri
Manche Gowda was recruited directly as a Gazet-
ted Officer. He had been punished twice—first, i
Government Order No, SD 19-16/A :17. 53-12, dated
. 14-1954, for making false claims of T.A. and tam-

pering with the accounts and ledgers of Food De- -

pot and again, in Government Order No. 40 MSC
57, dated 13th March 1957 for not having credited to
Government certain sums of money which he had
collected from the Office Staff. Yet he failed to learn
a lesson ; he had indulged in similar offences. It is
clear that he is incorrigible and no improvement can

, be expected in his conduct. In the circumstances a
reduction in pay and continuance of the Officer in
Government Service, as recommended by the Public
Service Commission, is no remedy, Having regard
to the status of the Officer and the nature of the char-
ges praved against him, Government have come
to the conclusion that he is unfit to continue in Gov-
ernment service and direct that he may be dismissed
from service forthwith.”

It will be seen from the said Order that the reason
for giving enhanced punishment above that recommended
by the Inquiry Officer as well as by the Service Commis-
sion was that earlier he had committed similar offences
and was punished—once on April 1, 1954 and again
on March 13, 1957. In the second notice those facts werce
not given as reasons for the proposed punishment of dis-
missal from service. The respondent filed a petition in
the High Court under Art. 226 of the Constitution for
quashing the said order and the High Court quashed
the order of dismissal on the ground that the said two
circumstances on which the Government relied for the
proposed infliction of punishment of dismissal were not
put to the petitioner for being explained by him, in the
show cause notice, which was issued to the petitioner on
February 4, 1958. The impugned order was accordingly
set aside leaving it open to the State Government to dis-
pose of the matter afresh if it desired to do so after
compliance with the requirements of Art. 311(2) of the
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Constitution. Hence the appeal.

Learned Attorney General contends that the Govern-
ment is entitled to take into consideration the previous re-
cord of a Government servant in awarding punishment
to him and it is not incumbent on it to bring to the no-
tice of the Government servant the said fact in “the se-
cond notice. Alternatively, he argues that whether & Gov-
ernment servant has had a reasonable opportumty of
being heard or not, being a question of- fact in each tase,
and in the instant case as the Officer concérned had know-
ledge of his two earlier punishments which formed the
basis of the enhanced punishmen(; he was not in any way
prejudiced by their non-disclosure to him i the second
notice and, thcrcforc the prlnc:lples of natIIral Justice were
not violated.

Mr. Naunit Lal, learned ‘counsel {"or the respondent
says that a Govérnment servant cannot be punished fot his
acts or omissiohs unless the said acts or omissions are sub-
ject of ‘spdcific charges and are enquired into in' accor-
dance with law and that, in any view, even if the Govern-
ment could ‘take into consideration a Government * ser-
vant’s previous record in awarding punishment, the facts
that form the basis of that pumshment should at least be
disclosed in the second notice giving thereby an opportu-
nity to the said Governmcnt srvant to explain his' earliet
conduct, .

The material part of Art. 311(2) of the Constltunon
which embodies the constitutional protection given to a
Government servant reads thus :

“No.such person as aforesaid shall be dismissed or

removed .or reduced in rank until he has been given

. a.reasohable opportunity of showing cause agamst the
¢ action proposed to be taken in regard to him.” ‘
Section -240(3) of ‘the..Government of India Act was pari
materia with the,said clause of the" Article of the Cons-
titution. That section fell to be considered by the: Federal
Court..in Secresary .of State for India v. 1. M. Lall(%).
In. considering  that sub-section, Speas C.J.,. speaking . for
the, majority. of the. Court,,made the foliowmg rcmarks
relev:gnt to the present enquiry: . ..\ - s
e “It.does however, seem to' us. that the sub-scctwn

T

(%) (19451 F ER. 03, 13% - . w
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© réquires that as and when 4n dutherity 1s defifiitely
proposing to dismiss or to rédice in rank a mernber
of the civil service he shall be so told and he
shall be given an opportunity of putting his case
against the proposed action and as that opportunity
has to be a reasonable opportunity, it seems to us
that the section requires not only notification of
the action proposed but of the grounds onm which
the authority is proposing that the action should be
* taken, and that the person concerned must then be
given reasonable time to make his representations
against the proposed action and the grounds on
which it is proposed to be taken. ................
In our judgment each case will have to turn on its
own facts, but the real point of the sub-section is in
our judgment that the person who is to be dismis-
sed or reduced must know that that punishment is
proposed as the punishment for certain acts br omis-
sions on his part and must be told the grounds on
which it is proposed to take such action and must be
given -a reasonable opportunity of showing cause why
such punishment should not be imposed.
This judgment was taken in appeal to the Privy Coun-
cil, and the Tudicial Committee, after quoting in extenso
the passage just now extracted by us from the Federal
Court judgment, expressed its agreement with the view
taken by the majority of the Federal Court. This Court
in Khem Chand v. The Union of Indie(*) also emphasi-
zed upon the importance of giving a reasonable opportu-
nity to a Government servant to show that he does not
merit the punishment proposed to be meted out to him.
Das CJ., speaking for the Court, observed :
“In addition to showing that he has not been guilty
of any misconduct so as to merit any punishment,
it is reasonable that he should also have an opportu-
nity to contend that the charges proved against him
do not necessarily require the particular punishment
proposed to be meted out to him. He may say; for
instance, that although he has been guilty of some
misconduct it is not of such a character as to merit
the extreme punishment of dismissal or even of re-

(1) [1958] S.C.R. 1080, 1096.
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moval or reduction in rank and that any of the les-

ser punishments ought to be sufficient in his case.”
The relevant aspect of the case has been neatly brought
out by the Nagpur High Court in Gopalrao v. State(*).
There, as here, the previous record of a Government ser-
vant was taken into consideration in awarding punishment
without bringing the said fact to his notice and giving
him a reasonable opportunity of explaining the same.
Sinha, C.J. speaking for the Court, observed :

“Normally, the question of punishment is linked up

with the gravity of the charge, and the penalty that -

15 inflicted is proportionate to the guilt. Where the
charge is trivial and prima facie merits only a minor
penalty, a civil servant may not even care to de-
fend himself in the belief that only such punishment
as would be commensurate with his guilt will be visi-
ted on him. In such a case, even if in the show
cause notice a more scrious punishment is indicated
than what the finding of guilt warrants, he cannot be
- left to guessing for himself what other possible rea-
sons have impelled the proposed action. It is not,
therefore, sufficient that other considerations on which
a higher punishment is proposed are present in

the mind of the competent authority or are sup-.

ported by the record of service of the civil servant
concerned. In a case where these factors did not form

part of any specific charge and did not otherwise
figure in the departmental enguiry, it is necessary
that they should be intimated to the civil servant
in order to enable hlm to put up proper defence against.

the proposed action.”

Randhir Singh J. of the Allahabad High Court, in:

Girja Shankar Shukla v. Senior Supermtendcnt of Post
Offices, Lucknow Division, Lucknow(* ) dlstmgmshed the
case thus :
“In the’present case, however, those punishments were
taken into consideration which are not only within
the knowledge of the applicant but which he had suf-
fered earlier. ......ooiiuiiiiiii e
This is evidently not 0pposed to any pr1nc1plcs of

(1) LLR. [1954] Nag. 90, 9%4.
(3) ALR. 1959 AlL 624, 625.



4 S.CR. SUPREME COURT REPORTS 547

natural justice.”

Multiplication of citation is not necessary, as the afore-
said decisions bring out the conflicting views.

Under Art. 311(2) of the Constitution, as interpreted
by this Court, a Government servant must have a reason-
able opportunity not only to prove that he is not guilty
of the charges levelled against him, but also to establish
that the punishment proposed to be imposed is either not
called for or excessive. The said opportunity is to be a
reasonable opportunity and, therefore, it is necessary that
the Government servant must be told of the grounds on
which it is proposed to take such action : see the decision
of this Court in the State of Assam v. Bimal Kumar
Pandit(*). If the grounds are not given in the notice, it
would be well nigh impossible for him to predicate what
is operating on the mind of the authority concerned
in proposing a particular punishment : he would not be
in a position to explain why he does not deserve any
punishment at all or that the punishment proposed is
excessive, If the proposed punishment was mainly based
upon the previous record of a Government servant and
that was not disclosed in the notice, it would mean that
the main reason for the proposed punishment was with-
held from the knowledge of the Government servant.
It would be no answer to suggest that every Government
servant must have had knowledge of the fact that his
past record would necessarily be taken into consideration
by the Government in inflicting punishment on him ;
nor would it be an adequate answer to say that he knew
as a matter of fact that the earlier punishments were im-
posed on him or that he knew of his past record.
This contention misses the real point, namely, that what
the Government servant is entitled to is not the know-
ledge of certain facts but the fact that those facts will be
taken into consideration by the Government in inflict-
ing punishment on him. It is not possible for him to
know what peried of his past record or what acts or omi-
ssions of his in a particular period would be considered.
If that fact was brought to his notice, he might ex-
plain that he had no knowledge of the remarks of his
superior officers, that he had adequate explanation to offer

() [19641 2 SCR. 1.
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for the alleged remarks or that his condiiet suH*c(quent
to"the émarks had béen ‘e¥emplaty ‘ot at any fate appfo-
ved by the supérior officers.© Even if’ the - authonty cofiz
ceérfied todk intd ‘¢onsidérdtion only the facts for 'which
he was punished, it woiild- be open to hilm to put forward
beforé the said authorify many mitigating circumstan-
ces or some othet explanation why those pumshménts
were given to him ér that” subseqtient to ‘the pumshrncnts
he Had served ‘to-the’ satisfaction of ‘the authorities coni-
cerried till ‘the tim€ of the- present enquiry. He may haVE
many othef“explanatiotis. * ‘The point is not whether his
cxplanatxon wauld be acceptablc bt whethiér he Bas beety
given dn opportuhity 6 give his explination. - We caninof
accept the doctriné of “présumptive knowledge” or thit"of
“purposeless enquiry”; as ‘their accéptance will be subVCI-
sive of the principle of “reasonable oOpportunity”. We;
therefore; hold that it -i§' incambent upon the authoiity
to give the Goveinineit servant at the second stage red-
sonable oppoftunity to show cause against the proposed
pumshmcnt and if the proposcd punishment is also based
on his’ prévious pdnlshmcnts or his previolts bad Tecord,
this should be included in the second nofice so that he may
be able fo give an cxPlanhnon . '
Before we clost, it would be ncccssary to make ohe
point clear. It is suggested that the past record of a Gov-
ernment sefvant, . if it is intended to, be relied upon

for imposing a punishment, should be made a spcaﬁc‘

chatge in the first stage of the ¢nquiry itself and, if it is
not so done, it cannot be relied upon after the enquiry is
closed and the teport is submitted to the authonty en-

titled to impose _the punishment. An enquiry against  a,
Governmcnt servant is one ¢ontinuous procéss, though for

convenience it is done in two stages. The report’ sub-
mitted by the Enquiry Officer i§ only rccommcndatory
in nature and the final authority which scrutinizés it

and imposes punishient i§ the authority empowered
to impose the samé, Whethcr a particular persoti has a°
reasonable opportunity or ot depcnds, t6 some " extent,
upon the nature of thc sub]ect mitter of the. cnquu-y But’

it is not necessary in this case to decide whther sich pré—
vioits record can be tiddé the “subject matter of chatgé
at the first stage of the enquiry. Bul; nothing-in la\w

s
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prevents the punishing authority from taking that fact
into consideration during the second stage of the enquiry,
for essentially it. relates more to the domain of punish-
ment rather than to that of gwlt. But what is essential
is that the Government servant shall be given a reasonable
opportunity to know that fact and meet the same.

In the present case the second show cause notice does
not mention that the Government intended to take his
previous punishments into consideration in proposing to
dismiss him from service. On the contrary, the said no-
tice put him on the wrong scent, for it told him that it
was proposed to dismiss him from service as the charges
proved against him were grave. But, a comparison of
paragraphs 3 and 4 of the order of dismissal shows that
but for the previous record of the Government servant,
the Government might not have imposed the penalty of
dismissal on him and might have accepted the recommen-
dations of the Enquiry Officer and the Public Service Com-
mission. This order, therefore, indicates that the show
eause notice did not give the only reason which influen-
ced the Government to dismiss the respondent from ser-
vice. This notice clearly contravened the provisions of
Art. 311(2) of the Constitution as interpreted by Courts.

This order will not preclude the Government from
holding the second stage of the enquiry afresh and in ac-
cordance with law.

In the result the appeal is dismissed with costs.

Appeal dismissed.

VALIA PEEDIKAKKANDI KUTHEESSA UMMA
AND OTHERS

v

PATHAKKALAN NARAVANATH KUMHAMU
AND OTHERS

(A. K. Sarkar, M. Hoavatuiran axp J. C. SHam, JJ.)

Mahammadan Law—Gift—Validity of gift by husband to
hs minor wife accepted on her behalf by her mother.
One Mammotty was married to Seinaba and he made a gift

1963

State of
Mysore

.
K. Manche
Gowda

e

Subba Rao |.

1963

Augnse 23



