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Sub: Comprehensive Guidelines for investigation abroad and issue of Letters Rogatory (LRs)/
Mutual Legal Assistance {MLA) Request znd Service of Summons/Notices/Judicial documants

in respect of Criminal Matters.

Sir, ,
The Ministry of Home Affairs (MHA) had issued comprehensive guidelines regarding
investigation abroad and issue of Letters Rcgatory (LRs) in 2007 and regarding service of
summons/notices/ judicial documents on the persons residing abroad, in 2009. With a view to
streamlining the process of MLAT in criminal matters, the guidelines have been revised in respect of
LRs, MLA request and service of summons/notices/ judicial documents, etc. The revised guidelines
incorporate various legal and technical developments in the recent years and aim to make the
documentation in this regard more precise and focused as well as compliant with international

!
\ .
requirements.

p A copy of the guidelines is enclosed with a request to circulate these among officers concerned

rl,(\\/(or following the procedure laid-down in the guidelines.

Encl:  As above. ,
: Yours faithfully,

(M. K. Chahar)

Under Secretary to the Govt. of india
Tel:-23070164

Copy to:-
MHA: Joint Secretary, C& IC Division, MHA, North Block, New Delhi.

MEA: Joint Secretary, CPV Division, MEA, JLN Bhawan New Delhi.

NIA:  IG (Policy) (HQ), Opposite CGO Complex, New Delhi.

CBl: Joint Director {Interpol), CGO Complex, New Delhi.

MoL&!: Joint Secretary, Department of Legal Affairs, Shastri Bhawan, New Delhi.

\ ED: Joint Director {Policy), 6™ Floor, Lok Nayak Bhavan, Khan Market, New Delhi
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Mutual Legal Assistance in Criminal Matters
1.1 Mutual Legal Assistance is a mechanism whereby countries cooperate with one another in order to
provide and obtain formal assistance in prevention, suppression, investigation and prosecution of crime to

ensure that the criminals do not escape or sabotage the due process of law for want of evidence available in
different countries.

1.2 India provides mutual legal assistance in criminal matters through Bilateral Treaties/Agreements,
Multilateral Treaties/Agreements or International Conventions or on the basis of assurance of reciprocity.

1.3 The Mutual Legal Assistance Treaties (MLATSs) in criminal matters are the bilateral treaties, entered
between the countries for providing international cooperation and assistance. India has entered into Mutual
Legal Assistance Treaties/Agreements with 42 countries (November 2019).




B.

Letters Rogatory (LR)

1.4 The term ‘Letters Rogatory’is derived from the Llatin term rogdtérius. Letters Rogatory are the
letters of request sent by the Court of one country to the Court of another country for obtaining assistance

in investigation or prosecution of a criminal matter.

1.5 In India, Section 166A and Section 105K of Code of Criminal Procedure, 1973 (CrPC), Section 57 and
Section 61 of Prevention of Money Laundering Act, 2002 {PMLA), Section 12 of Fugitive Economic Offenders
Act, 2018 (FEOA), etc., lays down the procedure of sending ‘letter of request’ through Competent Court on

the request of Investigating Officer.
1.6 The procedure for execution of a request received from the foreign Court or Competent Authority
has been enshrined in Section 166B and 105K of CrPC, Section 58 of PMLA, etc. in General, the assistance
sought under Letters Rogatories is for service of documents and taking of evidence. Letters Rogatory may be
made to any country on the basis of Bilateral Treaty/Agreement, Multilateral Treaty/Agreement or
International Convention or on the basis of assurance of reciprocity.

Mutual Legal Assistance (MLA) Request

1.7 - Mutual Legal Assistance Request in the Indian context is a formal request made by the Central
Authority of India i.e., Ministry of Home Affairs to the Central Authority of another country on the request

.. of Investigating Officer or Agency under any Bilateral Treaty/Agreement, Multilateral Treaty/Agreement or

International Convention.
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.. D. Difference between Mutual Légél" Assistance (MLA) Request and Letters
Rogatory(LR) .

E:" Service of Summons, Notices and Judicial Processes

L 1.8 In India, Section 105 and Chapter VIIA of CrPC, Section 59 and Section 61 of PMLA, Section 10 of
FEOA, etc., provides for service of summons, notices and judicial processes. The summons, notices and
judicial processes are sent by the Court of competent jurisdiction to {S-ll Division, MHA and are further sent
by MHA to the foreign country concerned either directly or through Indian Mission/Embassy/Diplomatic

Channels for service on the person through the Competent Authorities in the foreign country.

F. Central Authority of India

1.8 The MINISTRY OF HOME AFFAIRS is the Central Authority of India for dealing with requests of
mutual legal assistance in criminal matters. The Central Authority transmits and receives all requests for

assistance either directly or through diplomatic channels.

All the requests to the Central Authority of India should be addressed to:

1.10 The Central Authority of India i.e., Ministry of Home Affairs performs the following functions with
respect to providing and obtaining mutual legal assistance-in criminal matters:
i) It ensures that the widest measure of legal assistance is provided by India
- i) It formulates and takes the policy decision on mutual legal assistancé in criminal matters.

iy It reviews all requests received by it from the Investigating Agencies/State
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G.

[

Governments/UTs/Judicial Authorities and takes appropriate actions. If -necessary, it .corresponds
with the agency or Court sending the request regarding the inadequacy or the need to supplement a
reguest and provide information on how they can be improved.

iv) For delivering the request to foreign country and follow up of the requests , the IS-Il Division, MHA

)

functions through AD {IPCC), CBI.

It receives requests from foreign countries.

vi) It promptly gets the requests executed through the appropriate Authority, in accordance with the

Indian faws and in the manner specified by the foreign country, if it is not contrary to Indian law.

vii} It answers queries related to Indian law and provides information to the countries wishing to make

requests to India

viii) It coordinates arrangements for the representation of foreign countries in India for any proceedings

ix)

X)

Xi)

1.11

arising out of a request for assistance.
It periodically participates in the bilateral consultations with the Central Authority of the Contracting

States to take measure for the prevention and suppression of crime and early execution of requests.

It arranges training for Indian law enforcement agencies in coordination with CPV Division MEA, AD
{IPCC) CBI, NIA and State Police Authorities. It takes assistance of AD (IPCC), CBI for arranging the
training programmes at CBl academy or at State Police academies.

it arranges training programmes in coordination with foreign experts on the subject of mutual legal

assistance in criminal matters and extradition.

{S-l Division, MHA for maintaining record and data for MLA Request/LRs and follow-up of such cases

takes the assistance of AD {IPCC), CBI. The contact details of AD {IPCC), CBI are as follows:

© - The Assistant Director, IPGC,

Informal Requests

1.12

For getting informal information or leads, the assistance can be sought through INTERPOL Channels.

The Investigating Agency is required to take up the matter with Assistant Director, NCB, Central Bureau of
Investigation, 5-B, CGO Complex, Lodhi Road, Jawaharlal Nehru Stadium Marg, New Delhi-110003.

Types of Request

1.13

vi)

Common forms of assistance provided to or sought by India are as follows:

identifying and locating persons and objects;

taking evidence and obtaining statements;

assisting in the availability of person in custody or others to give evidence or assist in investigations
or appear as a witness;

effecting service of judicial documents; 4

executing searches and seizures; = #F =7 -

providing information, documents, records and other evidentiary items;

. vii) taking measures to identify, locate, attach, freeze, restrain, confiscate or forfeit the proceeds and

71




instrumentalities of erime;

viii) taking measures to restitute the embezzled public funds;

ix) delivery of property including lending exhibits;

x)

i)

protecting and preserving computer data;

any other form of assistance not prohibited by the law of the Contracting States.

I. Grounds for Refusal or Postponement of Request for Assistance

1.14
)

1.15

The request for assistance is generally refused if:

the execution of the request would impair sovereignty, security, public order and essential public
interest of India or foreign country.

the request for assistance has been made for the purpose of investigating and prosecuting a person

on account of that person’s sex, race, religion, nationality, origin or political opinions or that
person’s position may be prejudiced for any of those reasons.

the request is made for conduct or offence which is an offence under military law but not an offence
under ordinary criminal law in India or foreign country.

the request relates to an offence in respect of which the accused person has been finally acquitted
or pardoned.

de minimis request is made i.e. the request is trivial or disproportionate in nature.

the request seeking restraint, forfeiture or confiscation of proceeds and instrumentalities of crime
or seizure of property is in respect of conduct/activity which cannot be made the basis for such

restraint, forfeiture, confiscation or seizure in the Contracting States.

The execution of request may be postponed if it would interfere with an ongoing criminal

investigation, prosecution or proceeding in the Contracting States. Such request may be executed subject to
conditions determined necessary after consultations with the Central Authority of the Requesting Country.

1.16

The execution of request shall not be refused solely on the ground of bank secrecy or because the

request for assistance does not include all the information if it can otherwise be executed in accordance

with the laws of Contracting State.
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A.Procedure for Se.ndinvg Request for Assistance (Outgoiﬁg Requests)

i

Figure 2.1: Procedure for making a Request for Assistance (Outgoing Request

1s:l‘anbau.v.v‘|w

LR Request

*In case of ED with the approval of Department of Revenue Minjst Df’Fl ' ) : T
**The LR-of ED after taking forwarding letter from Central Authorn:y of in sem exther directly to the Cent_rax A thority of the Requested Country or to the
! concerned.Indian Mission or Embasséy through Diplomiatic channiels as mentioned in the MLAT under intimation to'1S-l Division, MHA :
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1 CrPC- Section 166A. Letter of request to competent authority for investigation in a country or place outside India.— (1) Notwithstanding anything contained in
this Code, if, in- the course of an investigation into an offence, an application is made by the investigating officer or any officer superior in rank to the
investigating officer that evidence may be available in a country or place outside India, any Criminal Court may issue a letter of request to 3 Court or an
authority in that country or place competent to deal with such request to examine orally any person supposed to be acquainted with the facts and
circumstances of the case and to record his statement made in the course of such examination and also to require such person or any other person to
produce any document or thing which may be in his possession pertaining to the case and to forward all the evidence so taken or collected or the
authenticated copies thereof or the thing so collected to the Courtissuing such letter.

(2) The letter of request shall be transmitted in such manner as the Central Government may specify in this behalf.

(3) Every statement recorded or document or thing received under sub-section (1) shall be deemed to be the evidence collected during the course of
investigation under this Chapter.

2 CrPC- 10SK. Procedure in respect of letter of request.—Every letter of request, summons or warrant, received by the Central Government from, and every
letter of request, summons or warrant, to be transmitted to a contracting State under this Chapter shall be transmitted to a contracting State or, as the case
may be, sent to the concerned Court in India in such form and in such manner as the Central Government may, by notification, specify in this behalf.

3pMLA- Section 57.Letter of request to a contracting State in certain czses—{!} -Notwithstanding anything contained in this Act or the Code of Criminal
Procedure, 1973 (2 of 1974) if, in the course of an investigation into an offence or other proceedings under this Act, an application is made to a Special Court
by the investigating Officer or any officer superior in rank to the Investigating Officer that any evidence is required in connection with investigation into an
offence or proceedings under this Act and he is of the opinion that such evidence may be available in any place in a contracting State, and the Special Court,
on being satisfied that such evidence is required in connection with the investigation into an offence or proceedings under this Act, may issue a letter of
request to a court or an authority in the contracting State competent to deal with such reguest to- ~

(i) examine facts and circumstances of the case,

(it} take such steps as the Special Court may specify in such letter of request, and

(iii) forward all the evidence so taken or collected to the Special Court issuing such letter of request.

(2) The letter of request shall be transmitted in such manner as the Central Government may specify in this behalf.

{3) Every statement recorded or document or thing received under subsection (1) shall be deemed to be the evidence collected during the course of
investigation. '

4 PMLA-61. Procedure in respect of letter of request.—Every letter of request, summons ar warrant, recewed by the Central Gavernment from, and every

letter of request, summons or warrant, to be transmitted to a contracting State under this Chapter shall be transmitted to a contracting State or, as the case

may be, sent to the concerned Court in India and in such form and in such manner as the Central Government may, by notification, specify in this behalf.

$ FEQA-Section 12. Declaration of fugitive economic offender.—..(5) Where the Special Court has made 2an order for confiscation of any property under sub-
section (2), and such property is in a contracting State, the Special Court may issue a letter of request to a Court or authority in the contracting State for

execution of such order.

{6) Every letter of request to be transmitted to a contracting State under sub-section (5) shall be transmitted in such form and manner as the Central

Government may, by notification, specify in this behalf...

5 |n case of ED the approval of Department of Revenue, Ministry of Finance is also required
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7 CrpC Section 468. Bar to taking cognizance after lapse of the period of limitation.—(1) Except as otherwise provided elsewhere in thls Code no Court shall
take cogm’ance of an offence of the category specified in sub-section (2), after the ‘2xpiry of the period of liritation. '
(2) The period of limitation shaII be— (a) six months, if the offence is punishable with fine only; {b) one year, if the offence is punishable with rrnprlsonment
for a term not exceeding one year; {c) three years, if the offence is punishable with imprisonment for a term exceeding one year but not exceeding three
years.

(3) For.the purposes of this section, the period of limitation, in relation to offences which may be tried together, shall be determined with reference to the
offence which is punishable with the more severe punishment or, as the case may be, the most severe punishment.

{11]




Where 1he request i dxreLtly sent by AD (!PCC) CBI to the Centrai Author!ty of the foretgn country, a (:opy§

redtobesentwrch the LR -

B. Procedure to be followed after Central Authority of India forwards the Request to
Foreign Country

2.1 The procedure to be followed after IS-1l Division, MHA forwards the request to a foreign country is
as follows:

i} After transmission of the request to the foreign country, the IS-1l Division, MHA (Central Authority of
India) either directly or through AD (IPCC), CBI takes the follow-up action for execution of the
Request by making correspondence with the Indian Mission abroad or Central Authority of the
foreign country.

ii) The Central Authority of the foreign country/Mission may directly communicate with the Central
Authority of India or through AD (IPCC), CBI or the contact person of Investigating Agency in case it
seeks clarification, additional material, etc., concerning to the request made.

iii} If the communication is made to IS-Il Division, MHA, then on receiving such communication, the 1S-li
Division, MHA would obtain the required clarifications, additional materials, etc., frem the

[12]




Investigating Officer concerned and transmit the same to the foreign country either directly or
through diplomatic channels and a copy of such communication is marked to AD {IPCC), CBI for
maintaining record and follow-up.
or
_If the request is received by AD (IPCC), CBI, then AD (IPCC), CBI would obtain the required
clarifications, additional materials, etc., from the investigating Officer concerned and transmit the
same to the foreign country either directly or through diplomatic channels and a copy of such
communication is marked to iS-1| Division, MHA for maintain record and follow-up.
or
On receiving such communication by Investigating Agency, the contact person of Investigating
Agency would obtain the required clarifications, additional materials, etc., from the investigating
Officer concerned and transmit the same to the foreign country, directly, in urgent cases and in all
other circumstances the communication is made through IS-1I Division, MHA.

iv) After executing the request, the foreign country may forward the Execution Report to 15-1] Division,
MHA or AD (IPCC), CBI or Indian Mission/Embassy along with the evidence and supporting material.
The same is then forwarded to Investigating Agency or State Government/UT.

v) On receipt of execution report, the investigating Agency or State Government/UT promptly informs
the IS-1i Division, MHA (Central Authority) about the execution of request and shortcomings if any.

vi} In case, after receiving of the Execution Report, new facts have come to light and it is felt by the -

investigating Agency to seek further information from the concerned country, a supplementary
request may be sent. The procedure for making a supplementary reguest is the same as that of
sending any other request.

C. Procedure for Executing Request in India (Incoming Request)

2.2 Section 16688, Section 105K° and Chapter VIl A of CrPC, Section 58 and Section 61! of PMLA, etc.,
gives the outline of execution of an incoming request in India. All the reguests to India for the mutual legal
assistance in criminal matters are made to the Central Authority of India. The requests received through
diplomatic channels by Ministry of External Affairs i.e. Territorial Division, CPV Division, etc., are also
forwarded to IS-1l Division, MHA {Central Authority). After receiving the request, the Central Authority of
India examines whether the request is complete and fit to be executed in India. While deciding about the
execution of request, the Central Authority of india can take the assistance of MEA and other relevant

enforcement agencies in India including JD {TFC), CBI.

¥ CrPC-Section 166B. Letter of request from a country or place outside India to a Court or an authority for investigation in India—(1} Upon receipt of a letter of
request from a Court or an authority in a country or place outside India competent to issue such letter in that country or place for the examination of any
person or production of any document or thing in relation to an offence under investigation in that country or place, the Central Government may, if it thinks
fit—

(i} forward the same to the Chief Metropolitan Magistrate or Chief Judicial Magistrate or such Metropolitan Magistrate or Judicial Magistrate as he may
appoint in this behalf, who shall thereupon summon the person before him and record his statement or cause the document or thing to be produced, or

(i} send the letter to any police officer for investigation, who shall thereupon investigate into the offence in the same manner, as if the offence had been
committed within India.

(2) All the evidence taken or collected under sub-section (1), or authenticated copies thereof or the thing so collected, shall be forwarded by the Magistrate or
police officer, as the case may be, to the Central Government for transmission to the Court or the authority issuing the letter of request, in such manner as
the Central Government may deem fit.

%1bid., Page 10 . - .

10 PMLA-Section 58. Assistance to a contracting State in certain cases.-Where a Ierte-r of reguest is received by the Central Government from a court or -

authority in a contracting State requesting for investigation into an offence or proceedings under this Act and forwarding to such court or authority any

evidence connected therewith, the Central Government may forward such letter of request to the Special Court or to any authority under the Act as it thinks

fit for execution of such request in accordance with the provisiong of this.Act or as the case may be, any other law for the time being in force.
1 1bid., Page 10
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2.3 In case the request is found to be fit for execution, the CentraI‘Authority‘sends it for execution
through AD (IPCC), CBI to the Interpol Liaison Officers (I1LO), of State/UTs or the law enforcement agency
concerned. Whenever the Central Authority of india decides that the request should be refused or
postponed for the execution, it promptly intimates the same to the Requesting Country.

2.4 Al the incoming requests are executed in terms  of the. provisions of extant Bilateral
Treaties/Agreements, Multilateral Treaties/Agreements or International Convention and in accordance with

Indian Laws.

(14]




D. Monitoring Process

2.5 AD (IPCC), CB! shall provide the complete details of the execution of request to IS-I Division, MHA
in the format provided below in the last week of every month or earlier, as required by IS-Il Division, MHA.

“Figure 2.5: Format in Which

2.6 On quarterly basis, IS-Il Division, MHA along with officers of AD (IPCC), CBI, ED and NIA review the
compilation of data and progress of execution of requests. T-

2.7 Biannual meeting of ILO’s concerned for analyzing the progress of execution and issues faced in
making the requests.

] | [15]




A. Form of Request

3.1

A request for assistance shall be made in writing. However, in urgent circumstances, a request may

be made orally or by email or facsimile or any other agreed forms of electronic media or through INTERPOL
but shall be confirmed in writing by the Investigating Agency or State Government/UT concerned with all
relevant documents within 5 days after making such request to IS-il Division, MHA.

Content of Request

3.2

a)

3.3

The request for assistance shall include the following information:

name of the requesting office and the name of the Competent Authority or Agency conducting the
investigation, prosecution or proceedings to which the request relates or name of the Competent
Authority seeking or providing the assistance in respect of prévention or suppression of crimes;
nature of the investigation, prosecution or proceedings;

summary of the facts;

copy of the applicable laws;

contact details of a person capable of responding to enquiries concerning request;

purpose of request and the nature of assistance sought;

establishing a link between criminal matter and assistance sought;

information available for the person under investigation or property under investigation;

criminal history of alleged accused, if any;

degree of confidentiality required and the reasons thereof;

any time limit within which the request should be executed;

such other information as is necessary for the proper execution of the request;

mandatory assurances;

country-specific assurances (where required) and .

cost related to the execution of the request, where applicable.

If necessary, and wherever possible, requests for assistance shall include:

Identity, nationality and location of a person or persons who is/are the subject of investigation,
prosecution or proceedings;
Details of any particular procedure or requirement that needs to be followed in Requested Country

and the reasons thereof.

Language of Request

3.4

The request for assistance and all the supporting documents shall be provided in English and

wherever necessary, the request and the supporting documents should be translated in the language

- required by the Requested Country. The translated copies (if any) should be duly certified by the translator.

and authenticated by the concerned [nvestigating Agency.
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Mandatory Assurance And Undertakings:

It islconi’i‘l"m ed that this reguest:
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12 MANDATORY ASSURANCES
{a} does not relate to the prosecution or punishment of a person for a criminal offence that is, or is by reason of the circumstances in which it is alleged to

have been committed or was committed, an offence of s political character;

(b} is not made for the purposes of prosecuting, punishing or otherwise causing prejudice to a person on account of that person’s race, religion, nationality or
political opinions;

(c} does not relate to the prosecution of a person for an offence in a case where the person has been convicted, acquitted or pardoned by a competent court
or other authority of {name of requesting place), in respect of that offence or of another offence constituted by the same act or omission as that offence; and

(d} does not have as its primary purpose the assessment or collection of tax.
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3 [Letter head)
FOREIGN LAW IMMUNITY CERTIFICATE X . ’ . - . .

1, [name & designation], on behalf of the Government of lndla C°fTIfy that u‘\der the !aw of lndla persons generally or a specnfed person could e1ther

generally or in specified proceedings and either generslly or in specified circumstances, be required to[answer such questions as are sought to be asked /
produce the equivalent of the document/things/information/evidence] sought by this Request.

[Signature and/or seal} ) -

[Name, Designation, Office, Date}

(27]
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A. Regquest for Service of Summons/Notices/ judicial Processes on Persons Residing
Abroad

4.1 . In India, Section 105™ and Chapter Vil A of CrPC, Section 57* and Section 61 of PMLA, Section 10
FEOAY, etc., provides for the reciprocal arrangements made by the Central Government of India with the
foreign countries with regard to the service of summons, notices or any other judicial documents/processes.

4.2 The request for service of summaons/notices/ judicial processes should be addressed to “Under
Secretary (Legal Cell), Internal Security-l Division, Ministry of Home Affairs, 2™ Floor, Major Dhyan Chand
National Stadium, New Delhi-110001" and forwarded through post/dasti along with a covering letter from the
Registrar/Court official or Investigating Agency.

4.3 The request for service of summons/notices/ judicial processes on persons residing abroad should
include:

Complete name and address of the individual/organization on whom the documents are to be served;

Status of the person {witness/accused) against whom the summons or notice has been issued;

s Next date of hearing of the case or other deadlines to be followed;

*  Material facts of the case including purpose of the request, the nature of the assistance sought;

The link between alleged offence(s) and assistance requested (in case of service of summons/notices/

14 CrPC- Sec 105. Reciprocal arrangements regarding processes.—(1) Where a Court in the territories to which this Code extends (hereafter in this section

referred to as the said territories) desires that—

(a) a summons to an accused person, or

(b) a warrant for the arrest of an accused person, or

{c} a summons to any person requiring him to attend and produce a document or other thing, or to produce it, or

(d} a search-warrant,

issued by it shall be served or executed at any place,—

(i) within the local jurisdiction of a Court in any State or area in India outside the said territories, it may send such summons or warrant in duplicate by post or

otherwise, to the presiding officer of that Court to be served or executed; and where any summons referred to in clause (a) or clause (c) has been so served,

the provisions of section 68 shall apply in relation to such summons as if the presiding officer of the Court to whom it is sent were a Magistrate in the said

territories;

{if} in any country or place outside India in respect of which arrangements have been made by the Central Government with the Government of such country

or place for service or execution of summons or warrant in relation to criminal matters {hereafter in this section referred to as the contracting State), it may

send such summons or warrant in duplicate in such form, directed to such Court, Judge or Magistrate, and send to such authority for transmission, as the
Central Government may, by notification, specify in this behalf.

(2) Where a Court in the said territories has received for service or execution—

{a) a summons to an accused person, or

(b} a warrant for the arrest of an accused person, or

(c) a summons to any person requiring him to attend and produce a document or other thing, or to produce it, or

{d) a search-warrant,

issued by— (1) a Court in any State or area in India outside the said territories; :

{11} a Court, Judge or Magistrate in a contracting State, it shall cause the same to be served or executed] as if it were a summons or warrant received by it from
another Court in the said territories for service or execution within its local jurisdiction; and where—

(i) a warrant of arrest has been executed, the person arrested shall, so far as possible, be dealt with in accordance with the procedure prescribed by sections
80 and 81,

(i} a search-warrant has been executed, the things found in the search shall, so far as possible, be dealt with in accordance with the procedure prescribed by
section 101;

Provided that in a case where a summons or search-warrant received from a contracting State has been executed, the documents or things produced or
things found in the search shall be forwarded to the Court issuing the summons or search-warrant through such authority as the Central Government may, by
notification, specify in this behalf. .

15 Ibid., Page 10r

16 |bid., Page 10

7 FEQA-Section 10. Notice.—..(4) A notice under sub-section (1) shall be forwarded to such authority, as the Central Government may notify, for effecting
service in a contracting State. )

(5) The authority referred to in sub-section (4} shall make efforts to serve the notice within a period of two weeks in such manner as may be prescribed..
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4.4

judicial processes is to be made on suspects);
Specific instructions, if any, as to how the document has to be served in a foreign country;
Confirmation from the Court/Agency that:

v the case is criminal in nature

v Court will bear- any expenditure if charged by foreign gov‘ernmént/agency for service of -

summons/notices/ judicial processes.

Complete address of the issuing Authority to which the judicial papers/service reports may be returned;
Details of any allowances and expenses to which the summoned person is entitled.

In case, the option of recording of evidence through audio-visual means is provided by the Court, the

following information shall also be included in the request:

Copy of Order providing the option of recording of evidence through audio-visual means;

Tentative date and time range (considering the time difference between the countries) for recording c*

statements;
Link for conducting video conferencing;
Details of the technical requirements for establishing the link;

Contact details of the persan (coordinator at the Court) who could be contacted for technical assistance
and testing of the links during recording of evidence through audio-visual means (Name, designation,

phone number, email, etc.)

(30]




B. . Important Points to be noted for making a Request for Service of
Summons/Notices/Judicial Processes

1) It is to be noted that foreign Courts or authorities require at least a period of 10 weeks for transmission of
request and service of summons/notices/judicial processes upon the person concerned. The next date of

hearing/appearance for the case may be decided accordingly.

2) In the case of countries referred to in Figure 4.4 and other non-English speaking countries, the
summons/notices/judicial docurments should be accompanied with the certified/authenticated transiation
{in duplicate) in the official language of the country where such document is proposed to be served.

3) The documents are served by the Requested Country as per their domestic laws and procedure.

4) For the purpose of Figure 4.6 the issuing Authority shall be the Authority issuing summon/notice/judicial

processes.

5) The execution of non-bailable warrants of arrest amounts to extradition. Hence, they do not come under
the ambit of service of judicial documents. However, only the service and not the execution of Non-

Bailable warrants can be done by IS-1f Division, MHA.

6) The IS-il Division, MHA shall make endeavours to transmit summons/naotices/judicial processes in cases
relating to serious crimes against women and children to the Requested Country preferably within a period
of ten working days. It is however clarified that the MHA cannot quantify the time period taken by the

Requested Country to serve such summons/notices/judicial processes on the witness.

C. Service of Summons in Foreign Country for Recording of Statement or Collection of
Evidence through Audio-Visual Means

4.5 For taking statements or evidence through audio-visual means in a foreign country, a summon has to
be issued by the {ndian Court or Investigation Agency and forwarded along with the request to Central
Authority of India for further transmission to the foreign country. After the summon is duly served upon the
person residing abroad through the Competent Authority in the foreign country, such a person has to appear
on the date, time and place agreed upon by Court, Central Authority of India and Central Authority of the

Requested Country.

4.6 The request for recording of statement through audio-visual means should also include details of the
people who should be present in the room while recording the statement. The details of the links provided in
the request are tested by the Indian Courts as well as the foreign Authorities.

4.7 After recording the testimony of the person through audio-visual means, the foreign country sends
back the verbatim copy of the statement recorded to India.

[31]




48 Recording of statement through audio-visual means shall be conducted as per the provisions of the

Information Technology Act, 2000, the Indian Evidence Act, 1872 and Code of Criminal Procedure, 1973. A
. Court may either suo moto or on application by the Investigating Officer/Agency direct any person residing
~ abroad to appear before it or give evidence or make submissions through the use of audio-visual means.

4.5 The coordinators are to be appointed for recording of statement by audio-visual means by the Central

_Authority/Court in India as well as the Competent Authority in Requested Country. For the Requested Country
the coordinator may be the Central Authority of Requested Country or if the law of Requested Country permits
the official of Consulate/Embassy of India

4.10  Recording the statement through audio-visual means shall ordinarily take place at the mutually agreed
time between the Court in india and the Requested Country keeping in view the time difference, if any,
between India and Requested Country.

© 4,11  The identity of the person to be examined shall be confirmed by the Court with the assistance of the
co-coordinator at the time of recording of the evidence. For examination of prosecution witness or Court
witness, the prosecution and where person to be examined is a defence witness, the defence counsel will
confirm to the Court his Jocation, willingness to be examined by audio-visual means, place and facility of such
recording of statement through audio-visual means. In case the person to be examined is an accused,
prosecution will confirm his location.

4.12  Establishment and disconnection of links between the Court in India and the point at Requested
Country would be regulated by orders of the Court in india. The Court shalf satisfy itself that the person to be
examined at the Requested Country can be seen and heard clearly and similarly that the person to be
examined at the Requested Country can clearly see and hear the Court. The Court shall at all times have the
ability to control the camera view in the Requested Country so that there is an unobstructed view of all the
persons present in the room. The Court shall have a clear image of each deponent to the extent possible so
that the demeanor of such person may be observed.

4.13  The Court may, at the request of a person to be examined, or on its own motion, taking into account
the best interests of the person to bz examinead, direct appropriate measures to protect his privacy keeping in
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mind his age, gender and physical condition.

4.14  Where a party or a lawyer requests that in the course of recording of statement through audio-visual
means some privileged communication may have to take place, Court will pass appropriate directions in that
regard.

4,15  Incase any party or his/her authorized persan is desirous of being physically present at the Requested
Country at the time of recording of the evidence, it shall be open for such party to make arrangements at its
own costs including for appearance/representation at the Requested Country subject to orders to the contrary
by the Court.

4.16  Third parties may be allowed to be present during recarding of statement through audio-visual mode
subject to orders to the contrary, if any, by the Court. Where, for any reason, a person unconnected with the
case is present at the requested country, then that person shall be identified by the coordinator of the
Requested Country at the start of the proceedings and the purpose for his being present explained to the
Court.

4.17  The issues related to the cost incurred on recording of statement by audio-visual means shail be
governed by MLAT and in case of non-treaty countries with mutual consent of the Central Authorities.

Technological and coordination Requirements of recording of statement through Audio-Visual

means

4,18  The respective co-ordinators shall conduct a test between both the countries well in advance, to
resolve any technical problem so that the proceedings are conducted without interruption.

4,19  The equipment including hardware and software required for recording of statements by audio-visual
means are:
(a) A computer resource, desktop or laptop with internet connectivity and printer;
(b) Device ensuring uninterrupted power supply;
¢) Video Camers;
d) Microphones and speakers;
{e) Display unit;
f) Document visualizer;
g) Comfortabie sitting arrangements ensuring privacy;
(h)
(i) Insulations as far as possible/proper acoustics;
(j) Digital signatures from licensed certifying authorities for the co-ordinators at the Court point and the
remote point.

(
{
(
(

Adequate lighting;

4.20  The coordinator on both sides shall provide:

i} atranslatorin case the person to be examined is not conversant with the language of the Court;
ii) an expertin sign language in case the person to be examined is speech and/or hearing impaired;
iii) an assistance, for reading of documents in case the person to be examined is visually challenged;

iv) an interpreter or special educator, as the case may be, in case the person to be examined is
temporarily or permanently mentally or physically disabled.

421 It should be ensured by the coordinators that:

i}~ person to be examined or heard is available and ready at the room earmarked for the recording of
statement through audio-visual means at mutually agreed time.

ii) no other recording davice is permitted in the room except the one installed for recording of statement
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through audio-visual means;
iif) entry into the video conference room is regulated;
iv) coordinator at the Court should ensure that the co-coordinator at the Requested Country has certified

copies or soft copies of all or any part of the Court record in a sealed cover dlrected -by the Court
-sufficiently in advance of the, scheduled recording of statement.

4.22  If in the course of examination of a person at a Requested Country, it is necessary to put a document
to him, the Court may permit the document to be put in the following manner:

i) if the document is at the Court in India, by transmitting a copy of it to the Requested Country
electronically including through a document visualizer and the copy so transmitted being then put to
the person;

it} if the document is at the Requested Country, by putting it to the person and transmitting a copy of it
to the Court electronically including through a document visualizer. The hard copy would also be sent
subsequently to the Court by courier/mail.

4.23  The matters with respect to which no express provision has been made in these guidelines shall be
decided by the Court in consultation with the Requested Country.

Execution of Request for Service of Summons/Notices/Judicial Processes Issued
by the Foreign Courts/Authorities

4.24  The request for service of summons/notices/judicial processes from a Contracting State or foreign
country are received by IS-ll Division, Ministry of Home Affairs (Central Authority of India) through
diplomatic channels/MEA or directly from the Central Authority of Contracting State or foreign country.

4.25  After receipt of the request, the Central Authority of India shall examine the documents and
having found them fit for service should-

(i} forward the same to the Chief Metropolitan Magistrate or Chief Judicial Magistrate or such
Metropolitan Magistrate or ludicial Magistrate as he may appoint in this behalf, who shall
thereupon summon the person before him and record his statement or cause the document or
thing to be produced, or

(i) send the document to any police officer for investigation, who shall thereupon investigate into
the offence in the same manner, as if the offence had been committed within India.

4.26  The ISl Division, MHA shall ensure that summons/notices/judicial processes received from the
Contracting States or foreign country are compliant to the provisions of the Bilateral Treaty/Agreements,
Muitilateral Treaty/Agreements or International Convention under which they have been sent for service
and the translated copy of such documents are enclosed in the language specified in Treaty. For the non-
treaty countries, the Central Authority should ensure that the documents are translated into English (refer
to Figure 4.5 of these Guidelines).

4.27  The concerned Authorities after service of these documents upon the person shall prepare a
report of service of such documents and forward the report along with proof of service in original as per
the domestlc law and procedure of lndra or m the manner mentloned in the Request The proof of service

shall further forward the proof of service along with the connecting documents to the Requesting Country
through diplomatic channeis or through the same channel through which the request for service was
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received.

4.28  The Competent Authorities assigned the task of service shall endeavor to serve the documents

promptly and expeditiously, preferably within two weeks.

4.29 If the service of the documents cannot be effected upeon, the reasons thereof shall be

communicated within 7 days to the IS-Ii Division, Ministry of Home Affairs through the ILO concerned.
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Figure 4.7: Format for sumni

Dated thrs

(Seal of the Court)  (Signature)

‘Figure 4.8: Format fc

To (ﬁérﬁe’ of accused) of (address

(Séal,diéfhe Court)”
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7 L,

-A.. Request for Recording of Statement and Taking Evidence from the. Person
Residing Abroad

5.1

i)

The statement of the persons residing abroad can be recorded in the following ways:

Recording of the statement by the Competent Authority of the Requested Country

ii} Obtaining statement through Commission Issued by India Court
iii} Making available persons in India for recording of statement (including person in custody)

iv) Obtaining statement through Audio-Visual Means in foreign country

i} Recording of the statement by the Competent Authority of the Requested Country

5.1.1 Section 166A and Section 105K of CrPC, Section 57 and Section 61 of PMLA, Section 12 of
FEOA, etc., provides that the request for assistance for obtaining evidence in foreign country can be
initiated by an Investigating Officer who has a reasonable ground to believe that evidence may be
available in such foreign country. On such a request of the Investigating Officer, the Criminal Court in
[ndia may issue a letter of request for taking of testimony of any person including a person in custody
and produce documents, records, articles or objects in the foreign country. It may be noted that a
person required to give evidence as a witness in the territory of foreign country may decline to give

evidence if the domestic law of the foreign country so permits.

) "Obtaining statement through Commission Issued by Indian Court -

'5.1.2 For recording of the statement of the person residing abroad, a Court in india may issue a

commission under Section 285 of CrPC?, subject to the domestic laws of the foreign country.

Figure 5.1: Format for Issue of Commission

18 Section 285. Commission to whom to be issued.—{1} if the witness is within the territories to which this Code extends, the commission shall be directed to
. the Chief Metropolitan Magistrate or the Chief Judicial Magistrate, as the case may be, within whose local jurisdicticn the witness is to be found.
(2) If the witness is in india, but in a State or an area to which this Code does not extend, the commission shall be directed to such Court or officer as the

Central Government may, by notification, specify in this behalf. X
(3) if the witness is in a country or place outside India and arrangements have been made by the Central Government with the Government of such country or
place for taking the evidence of witnesses in relation to-criminal matters, the commission shal} be issued in such form, directed to such Court or officer, and

sent to such authority for transmission as the Central Government may, by notification, prescribed in this behalf.
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ili) Making available pei‘sons in India for recording of statement

5.1.3  For making available persons (including person in custody) in India for recording of statement
the provisions of Bilateral Treaty/Agreements, Multilateral Treaty/Agreements or International
Convention shall be followed.

iv) Obtaining statement through Audio-Visual Means

5.1.4  Section 161 CrPC provides that the examination of witness may also be done by audio-visual
electronic means. Further, the Hon’ble Supreme Court has held in “State of Maharashtra vs Praful
Desai”® that the recording of evidence by way of video conferencing might be done in cases where
the attendance of the witness cannot be ensured without delay, expense and inconvenience.

5.1.5 Where a Court or other Authority or agency or an officer having jurisdiction, in the course of

" investigation or prosecution, finds it necessary that evidence may be recorded by audio-visual means
to avoid amount of delay and expenses, it may forward an application to the iS-ll Division, MHA
(Central Authority of India) for the said purposes. Audio-visual means may be used for:

i) facilitating examination of a witness or an expert in foreign country;
ii) identification of persons or object, or

iif} any other purposes related to investigation and prosecution of a criminal matter.

5.1.6  For recording of statement through audio-visual means, Part IV of the Guidelines may be
referred.

B. Visit of Investigating Officers Abroad for Assisting in Execution of Request and
Joint Investigation

1) Visit of Investigating Officers Abroad for Assisting in Execution of Request

5.2 Sometimes, it may become necessary to send Police Officer(s) from India to a foreign country
for assisting foreign country in execution of LRs or MLA Request or for collecting information or leads
during the course of investigation of a case keeping in view the importance of the case and the
complicated nature of offences under investigation. As any Investigating Officer of India does not enjoy
Police powers/investigative powers in a foreign country, such visit by an Investigating Officer without
the express consent of any country may be considered interference in the sovereignty of that country

unless some reguired formalities are observed.
A

5.3 When it is considered necessary to send a team of Officers abroad, the Investigating Agency or
State Government/UT may send a proposal to IS-ll Division, MHA (Central Authority of india) for
obtaining the approval for the proposed visit, whenever necessary.

5.4 Subject to the law bf fofeién country such police officers may participate in taking of the

18 (2003 4 SCC 601)
[41]




evidence and may alsc pose guestions to the person examined. He may also make a verbatim

transcript of the proceeding.

5.5 The visit will not commence before the required permission is received. The visiting.
Investigating Officers must get in touch with the Indian Mission on their arrival. In case, the country

“does not have a mission, the accredited mission for India may be kept informed with regard to the visit
of the Investigating Officers. A

5.6 The following information needs to be sent to the IS-il Division, MHA (Central Authority of
India) for taking up the matter with the country to which such team is proposed to be sent:

« A brief note detailing the reasons for sending the team, nature of enquiries required to be made
in the Requested Country. This is to enable the authorities to assess whether the request is
justified.

» Al available particulars about identity or particulars of the person to be contacted or documents
to be scrutinized, etc. This would help the Requested Country to make 'all necessary
preparations.

e |nformation about the penal offence to which mission relates.

e« Whether Article 3 of the ICPG (Interpol) Constitution or some other legal provision restricting
international cooperation is attracted.

¢ Exact date and duration of the mission and information about the police officers such as their
name, ranks, contact details, etc.,

¢« Any other information which may be relevant in processing such a request.

2) Visit of Investigating Officers of Foreign Country for Assisting in Execution of

3)

Request in India

5.7 The request for the visit of the Investigating Officer of the Contracting State intending to visit
india in relation to execution of LR/ MLA Request or for capacity building in mutual legal assistance
shall be made to the IS~ Division, MHA (Central Authority of India) for remaining present or assisting in
the execution of request. The tentative travel itinerary of the persons visiting should also be provided
to Central Authority of India well in advance.

5.8 If the IS-Il Division, MHA {Central Authority of India) agrees for allowing the presence of
officers of a foreign country, the dates of the visit should be finalized with mutual consent after
ensuring the availability of witnesses.

5.9 It should be ensured that any foreign Police Personnel/ Legal Attaches at the embassy/High
Commission of foreign countries or foreign officials who are present in the embassy or visiting India for
investigative purposes are not permitted to establish any direct contact with the police personnel at
the State Level unless specifically authorized by IS-If Division, MHA (Central Authority of India). Any
attempt by such foreign police /legal personnel to establish direct contact with the State Police
Authorities should immediately be brought to the notice of iS-I Division, MHA (Central Authority of
India).

Joint Investigation

.5.10.. A loint Investigation Team is a team set up for a set period, based on mutually agreed terms

between the Contracting States for a specific purpose in relation to the investigations, prosecution or
proceedings. The procedures under which the joint investigation team has to operate in Contracting
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States should be mutually agreed upon such as its composition, duration, location, organization,
functions, purpose and terms of participation of team members.

C. Protection and Preservation of Data

5.11  Data Retention/Preservation: Data preservation is the key step in investigation of offences of cyber
crimes and offences involving digital evidence. Accessing the internet through an Internet Service Provider
(ISP) creates important records and other information such as customer records, connection information
and stored data. This is very important evidence to prove the guilt intention of the accused. Since this type
of evidence can disappear quickly, it is of paramount importance to get the data preserved expeditiously
through appropriate channels. The G-8 24/7 Network for data preservation is one such channel,

5.12  The request for data protection/preservation may be sent using official ID’s directly to the service
provider or through the Assistant Director (NCB), Central Bureau of Investigation, 5-B, 6th Floor, CGO
Complex, Lodhi Road, Jawaharlal Nehru Stadium Marg, New Delhi-110003 {{email: adipol@cbi.gov.in and
Telefax:011-24364070), who would in turn get the data preserved through Cyber Crime Investigation Cell
{EOU-IX) of CBI which is being the contact point in respect of India G-8 24/7 Network. It allows Law
Enforcement Agencies of India making urgent preservation requests of the digital data before it perishes.
CBI will keep the Central Authority of India informed of making such preservation requests. Generally, the
data is preserved for an initial period of 90 days from the receipt of Request. During this period, the
investigation Agencies including State Law Enforcement Agencies should send a proposal to ISl Division,
MHA for issue of LR or MLA Request for obtaining the data from concerned service provider. If the
investigation is continuing, then after every 60 days the request for preservation of data shall be served
to the country concerned.

5.13 Obtaining Subscriber Information: In order to obtain subscriber information, the Investigation
Agency need only establish that the evidence sought is relevant and related to the criminal investigation. it
is not enough to show that the accused had an email account; the account must have something to do with
the crime being investigated. This is the lowest legal standard required of all investigative processes.

5.14  Obtaining Transactional Information: In order to obtain the transactional information, the
Investigation Agency must provide specific facts detailing how the records or other information sought are
relevant and material to criminal investigation. This is because the law in many foreign countries requires
prosecutors to provide the Court with a factual summary of the Investigation and how the records

requested will advance that investigation.
5.15- Obtaining Contents: In order to obtain the content in most cases, the Investigation Agency must

provide information in the formal request that satisfies two legal standards. i.e., {1) probable cause and (2}

that the facts supporting the request are correct.

Safeguards for Protection and Preservation of Data

5.16  While seeking the assistance of protection and preservation of data, the following safeguards should
be ensured:

a) Data including personal data must be obtained and processed fairly and lawfully and must be
appropriate, relevant and not excessive with regard to the purposes for which it is sought and
transferred. A - _ » o

b) The Reguested Country has to be informed about the time period for which the data is required. Such
period shall be consented by the Requested Country.
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¢} The transferred data shall be kept for no longer than the period required for the purpose for which it
has been received and shall be returned to the Requested Country or deleted at the end of the period
specified.

d) The Requested Country shall be informed in advance in case the data has to be kept for a longer period
in India. :

e) The Competent Authorities of the Contracting States shall take alf reasonable measures to prevent the
transfer of inaccurate, incomplete or out-of-date data. If it is established that inaccurate or non-
transferable data has been transferred, it shall be immediately informed to the Requested Country and
provide correct or accurate data. Any inaccurate data so received should be deleted or returned to the.
Requested Country.

f) The data should not be transferred to a third country, a private individual or an international body
without the consent of the Requested Country.

g) The data transferred should be protected from accidental or unauthorized destruction, accidental loss,

and unauthorized access, modification or dissemination.

-h) Arecord of the data transferred and its destruction should be maintained.

Identification of Bank Information

5.17  Where a Court or Authority or Agency or Officer having jurisdiction in this regards for investigation
into a criminal offence desires to obtain financial information of a person who is in any place in a foreign
country, it may forward a request to iS-1l Division, MHA (Central Authority of India) for ascertaining in the

_foreign country that:

i) if the banks located in the Contracting State have ‘any information related to the bank account held
by the person suspected or charged with a criminal offence in India; or
i1} any other financial detail thereof
5.18  The request for identification of bank information should also include:
* name of the Bank; name of the account holder; bank account number;
* address and branch code of the bank where the account is held ;
» grounds for believing that banks in the foreign Country hold account(s) ;
* time period over which the information is scught ;
» any other documents required (e.g. account opening information, bank statements, etc.) and its

relevance to the investigation

Interception of Postal Items

5.19  For preservation and suppression of crime, a request for interception of a postal item during the
course of its carriage by a postal service may be made, where there are reasonable grounds to believe that
such interception would prevent or be relevant in the commission of offence in india or foreign country
concerned or such interception is required for the purpose of any investigation or proceeding in criminal

matter.

5.20  The request for interception of postal item should include:
* date of dispatch of the postal item;
+ sufficient information to identify the item;
¢ the course of transit, anticipated. delivery time;
e details of courier (if applicable) and
* explanation of how the item relates to the criminal investigation in the Requeéting Country.
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Introduction

6.1 India is a member of INTERPOL and Central Bureau of Investigation has been designated as the
National Central Bureau of India for routing the requests for making informal inquiries with the NCBs of
other countries. Informal request is a request madé in the cases where the Investigating Agéncy needs
information or leads or material in a faster way to form the basis of the case, or where during a formal
investigation, such information is considered to be necessary. In such cases, the information may be
collected by sending an informal request through INTERPOL, which is the world’s largest International Police
Organization. INTERPOL facilitates police-to police assistance and cooperation even where diplomatic
relations do not exist between particular countries. Police-to-police assistance is often used in the
investigation stage of a law enforcement operation, or to obtain general intelligence or information that
would not require the exercise of coercive powers. Police-to-police assistance can be an effective way to
determine what material is held by a foreign country prior to making a mutual legal assistance
request. Mutual legal assistance and police-to-police assistance are separate forms of cooperation that

1]

complement one another.

6.2 The request for collection of information for the purpose of starting an investigation or for collecting

_leads to ascertam facts before launching formal investigation or for issuance of various INTERPOL notices

such as Red’ NOthE Blue Notice, Green Notice, Yellow Notice, Black Notice, Orange Notice, Purple Notice,
InterpoI-Umted Nations Security Council Special Notice are routed for inquiries and assistance through NCB
India (CBI). Other informal inquiries made with NCB of other countries or INTERPOL Headquarters are also

made through NCB India.

Mode and form of making an Informal Request

6.3 Where it is found to be necessary to gather information through INTERPOL or diplomatic channels,
the Investigation Agency is required to send a self-contained request, along with necessary details, to the
Assistant Director (NCB), Central Bureau of {nvestigation, 5-B, 6% Floor, CGO Complex, Lodhi Road, Jawahar
Lal Nehru Stadium Marg, New Delhi-110003 (email: adipol@chi.gov.in and Telefax:011-24364070).

6.4 Generally the following assistance is provided through informal channel:
a) ascertaining the location of witnesses/accused;

b) verifying the availability of a certain company at a particular address;

¢) for ascertaining the availability of a bank account in the name of a particular person in a certain
bank;

d) willingness of a person to give evidence;

e) verifying the passport details;

f) verifying the availability of a property in the name of cértain entity/person;

g) request for preservation of cyber data;

h) analogous laws to determine dual Crifninality.
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C. Contents of Informal Request

6.5 The informal request must incorporate the following details:

* FIR number along with name(s) of the accused and sections of law under which case has been
registered;

) gisf of the allegations made in the'FlR/ bre{iminary inquiry or any other investigation prof:ess;

* details of the information sought.

6.6 For aninformal request, it is necessary that material being furnished should be carefully examined and
scrutinized at an appropriate level especially with regard to accuracy of facts and figures.
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A.

Introduction

7.1 Extradition is the surrender by one State to another of a person desired to be dealt with for crimes
for which he has been accused or convicted and which are justifiable in the Courts of the other States. The
extradition of fugitives is done as per the provisions of the Extradition Act, 1962 and as per Extradition
Treaty or other Extradition Arrangement or International Conventions signed by India with the country
concerned. The Ministry of External Affairs (MEA] is the Central Authority for the requests of extradition. A
request for extradition has to be made as per the provisions of the Extradition Act, 1962 and the Treaty with

the Contracting State.

*_The Extradition Arrangements with Italy and Croatia confine to Crimes related to Hiicit Traffic in Narcotic Drugs and
Psychotropic Substances owing to the fact that India, italy and Croatia are pariies to the 1988 UN Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances. A
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B. Procedure for making an Extradition Request

7.2

iif)

The procedure for making an extradition request is as follows:

The Investigating Agency or Court makes the Extradition Request as per the suggestive template and
guidelines of MEA available on htips://www.mea.gov.in/extraditionguidelinesabroad.htm and
forwards it through Head of Department or Ministry or, Home Department of concerned State/UT to
IS-! Division, MHA which examines the request and coordinates with MEA and other Investigating

Agencies.
The IS-1I Division, MHA after preliminary examination of the request may send it back to the
concerned Investigating Agency for rectification, or if the request is generally in order, it then

forward the same to CPV Division, MEA.

The CPV Division, MEA after examining the request may send it back to the Investigating Agency
concerned, through 1S-li Division, MHA, for rectification of deficiencies, or if prima facie finds it to be
in order, takes necessary approval of the Competent Authority and forwards such request to the
Indian Mission or Embassy of India abroad for onward transmission to the foreign country

concerned.
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RES C. Important Points to be considered while making an Extradition Request

7.3 The important points to be considered while making Extradition Request are as follows:
i) Extraditablity of offences as per the Extradition Act, 1962/Treaty/Arrangement/international
Convention if any; ’ : :
ii) Dual Criminality;
iii) Assurances (death penalty, prison conditions, term of sentence, etc.)

iv) The offences are not barred by the clause of limitation (e.g. Section 468% CrPC)

D. Grounds for Refusal of Extradition Request

7.4 The grounds for refusal are invariably contained in the relevant extradition treaty. Generally, these

grounds are:

i} where a person’s extradition is sought for an offence of a political character. However, the
Extradition Act, 1962 in general and the extradition treaties, in particular, also list out many offences
which shall not be considered as an offence of a political character;

ii) the offence of which a person is accused or convicted for a military offence;

iii} if the person whose extradition is sought has, according to the law of the Requesting Country
beconjes_ immune from prosecution or punishment by reason of lapse of time;

iv) the person has been tried and acquitted/pardoned/ undergone punishment with respect to the
Offen_'gie for which his extradition is sought;

v) if thé'-:'Requested Country has substantial grounds to believe that the person’s extradition is sought
for the purpose of prosecuting or punishing the person on account of his/her sex, race, religion,
natiohality, or political opinions, or that the person’s position may be prejudiced for any of those

reasons.

* ok

Disclaimer: This document is a guiding reference to law enforcement agencies and cannot be used

in Court of law for any purposes.

20 ihid., Page 11
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Glossary

Assurance of Reciprocity: It is a promise that the
Requesting Country will provide the Requested
Country the same type of assistance in the future,,
should the Requested Country ever be asked to
do so. This principle is a useful tool in a situation
in which there is no treaty, as it can be viewed as
a stand-alone promise that one country will do
the same for another country in future should the

need arise.

Attachment: It means prohibition of transfer,
conversion, disposition or movement of property
by an order.

Contracting States: Any country or place outside
India in respect of which arrangements have been
made by the Central Government with the
Government of such country through a treaty or

otherwise
Data: Data means a representation of
information, knowledge, facts, concepts cor

instructions which are being prepared or have
been prepared in a formalized manner, and is
intended to be processed, is being processed or
has been processed in a computer system or
computer network, and may be in any form
(including computer printouts magnetic or optical
storage media, punched cards, punched tapes) or
stored internally in the memory of the computer.

International Criminal Police Organization
(INTERPOL): INTERPOL is the world's largest
international police organization, with 194

member countries. lts role is to enable police
around the world to work together to make the
world a safer place and ensure public safety. In
the extradition and mutual legal assistance field,
the communications network and other services
of INTERPOL provide highly effective assistance in
furtherance of these actions,

Personal Data: Personal Data means data about
or relating to a natural or legal person who is
directly or indirectly identifiable, having regard to
any characteristic, trait, attribute or any other
feature of the identity of such natural person or
legal, or any combination of such features, or any
combination of such features with any other

information.
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Preservation of Computer Data: It mealis
protection of computer data which already exists
in a stored form from modification or deletion, or
from anything that would cause its current quality

or condition to change or deteriorate.
Proceeds and !nstrumentalities of Crime: It

means any property derived or obtained directly

~ or indirectly, by any person as a result of criminal

10.

11.

12.

activity (including crime involving currency

transfers) or the value of any such property.

Property: It means property and assets of every
description whether corporeal or incorporeai,
movable or immovabhle, tangible or intangible and
deeds and instruments evidencing title to, or
interest in, such property or assets derived or
used in the commission of an offence and includes

proceeds and

obtained through

property
instrumentalities of crime.

Requested Country: Any country to which a
request for mutual legal assistance has been

’

made.
Reguesting Country: Any country which is making
a request for mutual legal assistance.

Tracing: Tracing means determining the nature,
source, disposition, movement, title or ownership

of property.
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